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About the Small Business Debt Helpline 
 
The Small Business Debt Helpline (the Helpline) is a national service providing financial 
counselling support to small businesses. Originally established as the Small Business Bushfire 
Financial Counselling Support Line in March 2020, the Helpline supports any small business 
owner experiencing financial difficulty.  Their businesses may have been affected by disasters 
such as fires, floods, COVID or economic factors affecting supply chains and consumer behaviour.   
Small business owners can also be impacted by factors closer to home such as relationship 
breakdowns or personal illness and accidents. 
 
The Helpline provides assistance to small businesses with 100 or fewer employees, consistent 
with the AFCA definition of a small business.  Our experience, however, is that more than 90% of 
callers operate microbusinesses of 5 employees or less and close to 60% have no employees. 
 
In addition to supporting small business owners directly, the Helpline provides training and 
information to other financial counselling agencies and secondary consultations to generalist 
financial counsellors all over Australia whose clients operate a small business.  
 
The Helpline is managed by Financial Counselling Australia, the peak body for financial 
counsellors in Australia. 
 
About Financial Counselling 
 
Financial counsellors provide support, information and advice to people experiencing financial 
difficulty. Working in community organisations, their services are free, independent and 
confidential. Specialist small business financial counsellors have specific knowledge about issues 
affecting small businesses experiencing financial hardship, including corporate insolvency.  
 
About this submission 
 
Since inception to 31 October 2022 the Helpline has provided 3,747 cases of assistance to 3,459 
small businesses.  The most common reason people contact the Helpline is they are seeking help 
with managing their debts.  Other reasons include disputes, access to grants/loans and concerns 
about business viability.  The most common debts seen by the Helpline are business loans, 
equipment loans or lease, commercial or retail leases and ATO debts.   
 
The most common business structure of small businesses contacting the Helpline is a corporate 
structure.  Since inception to 31 October 2022 companies accounted for 41% of cases.   
 
From 1 July 2021 to 31 October 2022, the clients who contacted the Helpline reported that 22% 
did not intend to continue or reopen their business and 17% were not sure of their intentions at 
the time of their call. 
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On the Helpline we hear from many small business operators facing vulnerable circumstances.  A 
third of all callers suffer from mental health issues or a level of high distress, callers are affected 
by family violence, addictions, a low level of financial literacy or are experiencing other access 
difficulties that make them vulnerable. 
 

 
 
The clients contacting the Helpline include insolvent and likely insolvent corporations at various 
registration statuses e.g. registered, external administration, deregistered etc.   
 
The issues and challenges faced by our clients have informed our submission to the Inquiry into 
Corporate Insolvency in Australia. 
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1  TRENDS IN THE USE OF CORPORATE INSOLVENCY AND RELATED PRACTICES 
 
The Helpline has experienced a continual increase in the number of callers.  In addition to COVID, 
recent months have seen businesses impacted by storms and floods.  Generally following a 
disaster we see a pattern with callers initially seeking information about available financial 
support, then in subsequent months the calls become more complex as the ongoing impacts of 
the disaster on their business and financial position become apparent. 
 
The level of debt for many callers is insurmountable. They are facing corporate and personal 
insolvency. The most common debts include those with the ATO, a commercial or retail landlord, 
and business or equipment financing.  With the removal of supports and moratoriums in place 
for COVID and lock downs there has been a resumption in collection activity.  The extended 
period of no active collection has also seen the size of debts grow. The increase in active debt 
collection is catalyst for many of our callers to seek assistance.  
 
Many callers are juggling multiple outstanding debts and have entwined personal and business 
finances. The ongoing series of disasters has depleted their emotional and financial reserves. 
They are grappling with prioritising payments to maintain their home and living arrangements, 
or payments required to be able to work.  In some instances, the level of debt is insurmountable 
and they have or will be closing their business. 
 

 
2  THE OPERARTION OF EXISTING LEGISLATION, COMMON LAW, AND REGULATORY 

ARRANGEMENTS 
 
Small Business Restructuring Reforms 

In our experience access to the small business restructuring regime has been limited due to the 
costs and its eligibility requirements. Further, for a small business owner considering their 
options, the benefits of a small business restructure are often limited due to personal guarantees 
commonly provided by directors and their relatives, to the major creditors.  Even if their company 
was to undertake a small business restructure, they are personally liable for the outstanding debt 
amount. This has the potential to raise issues of personal insolvency and ability to remain a 
director of their company and in some industries eligibility for licenses to operate. 
 
We recommend that further reform should be considered to ordinarily bind director guarantees 
within company restructuring proposal terms, particularly when the main cause of the proposal 
relates to circumstances beyond the company’s control e.g. the pandemic lockdowns which was 
the catalyst for the reform.   
 
This could eliminate a major barrier and likely further encourage directors to consider the use of 
the regime, which may ultimately result in the survival of ordinarily viable businesses and their 
associated benefits. 
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Simplified Liquidation Reforms 

In our experience the costs of the simplified liquidation regime are a substantial barrier to small 
businesses seeking to initiate liquidations. This barrier often provides uncertainty for small 
business operators and stakeholders alike.  For the director of a company operating an 
unsuccessful small business, they often lack the resources, or access to resources, to finance a 
liquidation including a simplified liquidation.  For many of our clients there are insufficient assets 
in the company and they have limited, if any, personal assets.  The result is they cease operating 
their business and cease to pay ASIC annual review fees, waiting out the subsequent 12 or so 
months for ASIC to deregister the company adding to the number of abandoned or “zombie” 
companies.   

 
The anxiety and stress associated with not being able to move on from the closure of a business 
can be overwhelming for our clients.  It also leaves creditors in a state of limbo with no clear 
chance of recovery of debts but no formal closure on losses. 

 
Given ASIC initiated deregistration of companies are currently undertaken without investigations 
into the transactions of the companies, this process may also be encouraging illegal phoenix 
activity among other issues. 

 
The Australian Financial Security Authority operates a system to manage personal bankruptcies. 
We recommend the establishment of a similar system but for insolvent small businesses, with a 
government-funded corporate winding-up service operated by ASIC.  This would provide 
directors with free access to a service to wind up their proprietary limited companies.  

 
Subject to eligibility criteria and upon assessment, the winding up of the companies would be 
undertaken by:  

• the service at no cost,  
• by the service with full or partial cost recovery from assets of the company, or  
• a registered liquidator with their consent.   

 
The service accessibility would therefore operate in a very similar way to the service afforded to 
individuals who can access bankruptcy, sometimes at no cost through AFSA (when a debtor’s 
income and assets fall below set thresholds).   

 

Recommendation 
We recommend that Director Guarantees be bound within company restructuring 
proposal terms. 



   
 

Financial Counselling Australia and Small Business Debt Helpline Submission on Corporate Insolvency in 
Australia 

3 

In addition to the service being accessed by directors wanting to wind up their companies, but 
lacking the means to do so, the service should also undertake an investigative review of 
companies before deregistration due to non-payment of annual review fees. If assets of material 
value, voidable transactions and/or other issues of stakeholder interest are identified, then ASIC 
should be authorised to appoint a registered liquidator, with their consent, to formally wind-up 
those companies.   
 
The eligibility criteria to initiate the service should include companies: 
 

a) Where all the current directors have been automatically disqualified from managing 
corporations pursuant to section 206B of the Corporations Act 2001 (the Act) (e.g. 
bankruptcy). 

b) That would ordinarily be deregistered by ASIC because of the non-payment of annual 
review fees. 

c) The director/s formally apply for the service and: 
1. They believe the company is insolvent; 
2. The value of the company’s assets are worth less than $10,000 (being the 

minimum cost clients are frequently quoted, preventing the winding up of their 
company); 

3. The company’s business has ceased to operate for more than 3 months; and 
4. The company’s creditors total less than $100,000, excluding debts subject to 

personal guarantees, director penalty notices issued prior to the application for 
the service, and any other debts wherein the director/s are jointly and severally 
liable with the company.  

 

 
 
Unlawful Phoenixing Reforms 
 
We support a focus on preventing and reporting illegal phoenix activity. We submit that further 
action should be taken through the creation of a government funded corporate winding up 
service to assist with identifying and preventing illegal phoenix activity (see above for further 
details).  
 
 

Recommendation 
We recommend the establishment of a government-funded corporate winding-up service 
operated by ASIC to: 

• undertake an investigative review of companies prior to the ASIC initiated 
deregistration because of the non-payment of annual review fees. 

• provide free access to formally wind up a company, subject to eligibility criteria. 
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3  OTHER POTENTIAL AREAS OF REFORM 
 
Unfair Preference claims 
 
Currently there is considerable uncertainty regarding what constitutes an unfair preference claim 
involving trade creditors who have had continuing business relationships.  The uncertainty makes 
it difficult for people to work through the likely outcome of a corporate insolvency event with 
confidence.  It is also a contributor to the costs of liquidation given the time spent seeking to 
establish and pursue claims. 
 
Further reforms to increase confidence to stakeholders regarding the commerciality of the 
ultimate outcome of unfair preference claims would be beneficial. In addition to increasing 
confidence, any such reforms would also limit the time spent by liquidators, and therefore costs, 
seeking to establish and pursue claims would be beneficial.   
 
Such reforms could consider: 

a) Expanding the limit on unfair preference claims of $30,000 against unrelated creditors 
from simplified liquidation to all creditor voluntary liquidations and court liquidations. 

b) Providing further clarity about the operation of section 588F(3) of the Act to specify how 
the value of claims are to be determined when transactions forming part of a continuing 
business relationship are to constitute a single transaction.  

 

 
Trusts with Corporate Trustees 
 
It is not uncommon for small business owners to be uncertain of the structure of their business, 
particularly when it operates within a trust. Determining if the trustee is a company or an 
individual is critical to determining if corporate or personal insolvency laws apply.  The matter is 
further complicated in cases of multiple trustees or cases of multiple trusts. 

 

Recommendation 
We recommend: 

• expanding the limit on unfair preference claims of $30,000 against unrelated 
creditors from simplified liquidation, to all creditor voluntary liquidations and court 
liquidations 

 
• providing further clarity about the operation of section 588F(3) of the Act to specify 

how the value of claims are to be determined when transactions forming part of a 
continuing business relationship are to constitute a single transaction.  
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In addition to making it challenging to advise clients of their options, it can be also be challenging 
for registered liquidators to wind up corporate trading trusts. We understand this is due to courts 
being required to provide directions and powers to the liquidators to deal with the trust assets. 
Delays in identifying a trading trust, particularly for court liquidations, can add further 
unnecessary costs and delays to the winding up process.  
 
A public register for trustees of trusts would enable easy reliable identification of trustees. 

 

 
 
4.  SUPPORTING BUSINESS TO ACCESS CORPORATE TURNAROUND CAPABILITIES TO 

MANAGE FINANCIAL DISTRESS 
 
The circumstances of some small business operators is particularly vulnerable and they lack the 
financial means of obtaining or retaining the professional support required.  The inability to 
afford accounting and legal advice compounds the business and personal distress.  In the absence 
of these services people are unaware of their options or are unable to compile the necessary 
information to evaluate options.   
 
Small business financial counsellors and rural financial counsellors work with people to identify 
options and support them to make difficult decisions.  They help to bridge the emotional and 
information gap to prepare someone to consider corporate turnaround, or closure, options.  
 
Services such as the University Tax Clinics play an important role to support vulnerable clients to 
meet criteria such as lodgment of tax returns.  However their services and periods of operations 
vary in different states. 
 
There is very limited, if any, community legal support available to assist vulnerable people with 
small business matters.   
 
In our experience the options available to struggling small businesses are often limited due to 
not recognising early signs the business is struggling or not reaching out for support early in a 
period of difficulty.  The implications of this lack of early intervention are compounded by the 
inability to access accounting, business and legal advice.  A voucher system for vulnerable small 
business clients to obtain such advice would significantly improve the future options of those 
businesses.  We consider this particularly important following the impact of disasters, such as the 
recent floods, where events outside the control of the small business have a sustained impact on 
their operations and viability. 
 

Recommendation 
We recommend that a public register for trustees of trusts be created and maintained. 
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5.  THE ROLE, REMUNERATION, FINANCIAL VIABILITY, AND CONDUCT OF CORPORATE 

INSOLVENCY PRACTITIONERS 
 
We acknowledge that insolvency practitioners are vital in providing fair and just outcomes to 
stakeholders of insolvent corporations and are entitled to be reasonably remunerated in doing 
so. Unfortunately, the commercial reality for many small business operators with a corporate 
structure is that they do not have the resources available to access the services provided by an 
insolvency practitioner to the detriment of most of its stakeholders.  
 
Accordingly, we again reiterate that consideration ought to be given to establishing a 
government-funded corporate winding-up service (see point 2 above).  

 
 

6.  THE ROLE OF GOVERNMENT AGENCIES IN THE CORPORATE INSOLVENCY SYSTEM 
 
In our experience there are a cohort of particularly vulnerable directors. These are individuals 
who have been subject to economic abuse and domestic violence and are appointed company 
directors for an entity the perpetrator controls. In some instances this can be without their 
knowledge, ability to access information, or ability to influence corporate decisions, or in other 
circumstances they are appointed as directors under coercion.  Their vulnerability is often 
exacerbated by a lack of community legal support for business related matters. 

 
We support the submission of the Economic Abuse Reference Group and the recommendations: 

 
1. The defence in section 588H(4) of the Corporations Act 2001 (Cth) should be expanded 

to specifically recognise family violence as a reason why a director may have not taken 
part in managing a company.  

2. ASIC should have internal guidelines regarding how it applies its discretion not to 
prosecute for these breaches, which should involve staff appropriately trained to 
recognise and understand family violence, including economic abuse.  

3. Receivers and liquidators should be trained to identify, understand and respond to family 
violence and economic abuse issues that arise in the course of their work.  

4. The defence in section 269-35(1) of the Taxation Administration Act 1953 (Cth) should be 
expanded to specifically include family violence as a reason why it would have been 
unreasonable to expect a person to take part, and they did not take part, in the 
management of the company at any time when they were a director.  

Recommendation 
A voucher system providing access to accounting, business and legal advice be established 
for vulnerable small businesses. 
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5. The ATO should develop internal guidelines regarding how it applies its discretion not to 
pursue an individual for Director Penalty Notices or other tax debts in circumstances of 
family violence.  

6. The ATO should develop clear and transparent processes for responding to matters 
involving family violence and economic abuse, including appropriate family violence 
training of relevant staff 

 
The ATO’s role and enforcement approaches to corporate insolvency, and relevant changes to 
approach 
 
The ATO is a key creditor in most insolvency appointments and its influence on the insolvency 
appointment market has become evident since its change in approaches from prior to the start 
of the pandemic until now.  
 
The recent use of the DPN regime as the primary collection method against directors of 
companies with outstanding debts can be unfair to other creditors in some circumstances. The 
use of a DPN over court winding up does not provide recourse action for creditors that cannot 
afford to pursue the debtor company into liquidation when it is likely insolvent, noting the ATO 
will have increased insight into the solvency of a company over other creditors generally.   
 
We consider it appropriate for the ATO to revert to taking a balanced approach in its debt 
collection policies by using court winding up actions rather than focusing primarily on issuing 
DPNs.  This is particularly the case in the current environment where there is no government 
funded winding up service such as that outlined in point 2 above. 

 
 
7.  ANY RELATED CORPORATE INSOLVENCY MATTERS 
 
In our experience, many of our clients struggle to understand their business’ financial position, 
structure and duties as directors. The lack of understanding and awareness extends to 
responsibilities such as timely paying of superannuation for employees and regular remittance 
of BAS.  In many instances the debts and associated penalties can accrue for several years and 
during that time the amount can become insurmountable.  
 
The lack of knowledge becomes particularly problematic once their business begins to face 
financial difficulties and they are unable to afford the ongoing advice and services of the 
accountants and solicitors who they relied upon to establish the business structure, report tax, 
and understand the business’ viability and associated risks. 
 
We consider that a mandatory business basics course for new directors to ensure they are aware 
of their duties, responsibilities and risks associated with becoming a company director would be 
beneficial. The course could also inform directors of the government funded support services 
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available to them, including business mentoring. Successful completion could be recorded with 
Director IDs.  

 
 

Recommendation 
We recommend that new directors be required to complete a mandatory business basics 
course.  


